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 1.  TIME:  9:00   CASE#: MSC15-00498 
CASE NAME: LORETO VS. CORE INSIGHT 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY VICTOR P. LORETO 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to Stipulation to be relieved as Counsel received for review 
on 4/6/18. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01548 
CASE NAME: HIGGINS VS. EBMUD 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CARMEL HIGGINS, CHRISTINE ROSE 
* TENTATIVE RULING: * 
 
               Plaintiffs Carmel Higgins and Christine Rose’s Motion for Leave to File First Amended 

Complaint is denied. 

    Motion for leave to amend is left to the sound discretion of the court.  “The court may, 

in furtherance of justice, and on any terms as may be proper, allow a party to amend any 

pleading… ” (CCP § 473(a)(1). The court may “deny leave when the proposed amendment or 

amended pleading is insufficient to state a cause of action or defense.” (Congleton v. Nat'l Union 

Fire Ins. Co. (1987) 189 Cal.App.3d 51, 62.) 

 The Court notes a trial date of July 16, 2018, continued upon stipulation of the parties 

from November 22, 2017.  While this motion for leave to amend is not brought on the “eve” of 

trial, discovery has been closed.  The City also has a pending motion for summary judgment, 

scheduled to be heard on June 14, 2018.     

 To justify bringing the motion for leave at this late date, Plaintiffs’ counsel declares the 

new cause of action for public nuisance is based upon a newly developed theory of liability first 

raised by Plaintiffs during the discussion on the City’s MSJ, which was heard on November 30, 

2017.  According to counsel, Plaintiffs indicated to him for the first time the specific harm that 

resulted to both them and the members of the public regarding Defendant City of Richmond’s 

failure to maintain the roads and redirect water away from the roadways.  Plaintiffs expressed 

the harm to them and the public included:  (1) slip hazard for the people walking near the 

leaking water; (2) excessive traffic swerving around the leaking water; (3) excessive motor 

vehicle traffic due to the amount of water present; (4) excessive mud accumulating on the 

roadway; (5) plants growing in the water and wild animals drinking from the water spreading 

disease.  (Wolff Decl., ¶ 4.)  

 Counsel maintains that prior to these discussions, Plaintiffs’ attorneys were not aware 

the requisite facts existed, which provides the bases for the current public nuisance claim.  

However, based on these new facts, Plaintiffs have not alleged injuries different from those 
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endured by the public in general, other than damage to their premises, which has been known 

since the commencement of this action.   

 Civil Code § 3493 provides, “A private person may maintain an action for a public 

nuisance, if it is specially injurious to himself, but not otherwise.”  “The genesis of this rule is 

found in the common law which recognized that ‘the action would lie if the plaintiff could show 

that he had suffered special damage over and above the ordinary damage caused to the public 

at large by the nuisance.’ (Prosser on Torts (3d ed.) at p. 608.)”  (Venuto v. Owens-Corning 

Fiberglas Corp. (1971) 22 Cal.App.3d 116, 123-124.)  Other than damage to their property, 

Plaintiffs has not alleged an injury different in kind.  Plaintiffs’ private nuisance claim has already 

been disposed of by way of summary adjudication. 

  Moreover, the Court is concerned that these new “harms” were not included in the 

Government Tort Claim. (Gov. Code § 945.4.)  Generally, plaintiffs may not include   causes of 

action in their complaints that have not been fairly reflected in the written claim submitted to 

public entities. (See Stevenson v. San Francisco Housing Authority (1994) 24 Cal.App.4th 269, 

276.) “If a plaintiff relies on more than one theory of recovery against the State, each cause of 

action must have been reflected in a timely claim.” (Nelson v. State of California (1982) 139 

Cal.App.3d 72, 79.) 

 Finally, the claim for public nuisance may be time-barred.  "[W]here the nuisance 

involves a use which may be discontinued at any time, it is characterized as a continuing 

nuisance, and persons harmed by it may bring successive actions for damages until the 

nuisance is abated. [Citation.] The crucial test of a continuing nuisance is whether the offensive 

condition can be discontinued or abated at any time. [Citations.]” (Chevron U.S.A. Inc. v. 

Superior Court (1994) 44 Cal.App.4th 1009, 1014.)   Here, Defendant maintains the nuisance 

was abated in November 2014 when EBMUB repaired the leaks and the City repaved Bonita 

Road.  (Opposition, 2:12.) A three-year statute of limitations applies to Plaintiffs’ public nuisance 

claim.  (See Castaic Lake Water Agency v. Whittaker Corp., 272 F. Supp. 2d 1053, 1071, 2003 

U.S. Dist. LEXIS 11991, *46-47, 57.)  

 The avoid the statute of limitations bar, the claim must: (1) rests on the same general set 

of facts as the original complaint; and (2) refers to the same accident and same injuries as the 

original complaint.  (Barrington v. A. H. Robins Co. (1985) 39 Cal.3d 146, 151.) Plaintiffs’ injuries 

in the proposed public nuisance claim are not the same as alleged in the original complaint. 

Plaintiffs have not demonstrate the claim “relates back.” 

 For all of the above reasons, the Court, in its discretion denies the motion for leave to 

amend the complaint. 

   Plaintiffs’ previous motion for leave to amend the complaint to add a cause of action for 

public nuisance was denied without prejudice on February 1, 2018. The motion was denied on 

the ground the claim is time-barred because the allegation of damages due to the natural 

seepage did not relate back. 
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 In the present motion, Plaintiffs point out that Court stated in the February 1, 2018 ruling 

that if Plaintiffs intend to assert a claim for public nuisance based on the City’s failure to redirect 

water away from the roadway, then Plaintiffs’ proposed amended complaint shall reflect that and 

the Court would be inclined to allow the amendment.   

 To put the court’s statement in context, in the previous motion for leave to amend, 

Plaintiffs submitted a proposed FAC asserting the City’s liability for public nuisance based on 

“natural seepage.”  Plaintiffs asserted that the City knew about the natural seepage for 

approximately 48 years and was put on notice to install subsurface drainage and failed to do so.  

The City opposed the motion on the ground the proposed nuisance cause of action did not 

relate back because the new cause of action was based on long-term “natural seepage” from 

ground water in the area—different facts and different instrumentalities.  In the Reply to the 

Opposition, Plaintiff argued the crux of the complaint and the proposed FAC was the City’s 

failing to maintain the roadways and redirect water away from said roadways.   

 In that context, the Court stated, “If Plaintiffs intend to assert a claim for public nuisance 

based on the City’s failure to redirect water away from the roadway, then the court would be 

inclined the amendment.  However, the proposed amended complaint, with the inclusion of the 

above cited paragraphs certainly appears to allege the City’s liability for failure to address the 

natural seepage.”  The court was not confirming that if such a motion is brought it would be 

granted. 

 Plaintiffs’ Request for Judicial Notice 

 Plaintiffs request the court to take judicial notice of the Declaration of David B. Newdorf 

filed on January 19, 2018. The Declaration was filed in support of the City’s Opposition to 

Plaintiffs’ first motion for leave to amend. 

 The Court may take judicial notice of the existence of the declaration. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01683 
CASE NAME: FREEMAN VS. PALO ALTO MEDICAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TELECARE CORPORATION 
* TENTATIVE RULING: * 
 

Telecare Corporation’s Motion for Summary Judgment is denied.  The court finds that 
plaintiff was ignorant of the name of Telecare within the meaning of CCP § 474 and that triable 
issues of fact exist regarding negligence and causation.  (See Disputed Material Fact Nos. 20, 
81, 87, 88, 90 and Plaintiff’s Additional Fact Nos. 100-106, 110; Spitzer Decl., ¶ 21 a, b, d, e, f; 
Pltf’s Ex. 10, p. 151.) 

 
Telecare argues it is entitled to summary judgment for three reasons:  (1) plaintiff’s 

action against it is barred by the statute of limitations; (2) plaintiff cannot establish it was 
negligent; and (3) plaintiff cannot establish that any negligence by Telecare caused her injuries. 
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1. Statute of limitations. 
 
Telecare argues that plaintiff has sued it after expiration of the statute of limitations for 

medical malpractice claims, CCP § 340.5.  Plaintiff was injured when she was given Lisinopril in 
June 2014 and suffered an allergic reaction.  She suspected malpractice by July 2014, 
presented a government claim to Santa Cruz County about the incident in December 2014, and 
sent a CCP § 364 notice to various defendants on June 18, 2015.  She then filed suit on 
September 15, 2015.  However, she did not add Telecare as a defendant until she filed a Doe 
amendment on April 19, 2016, well more than a year after she suspected malpractice.  While 
such an amendment normally relates back to the filing date of the original complaint, it does not 
do so if the plaintiff is not truly “ignorant of the name” of the defendant within the meaning of 
CCP § 474.  Plaintiff was not truly ignorant of Telecare’s name within the meaning of CCP § 474 
when she filed her complaint. 

 
“The purpose of the fictitious name statute (Code Civ. Proc., § 474) is to enable plaintiff 

to commence suit in time to avoid the bar of the statute of limitations where he is ignorant of the 
identity of the defendant. The statute should be liberally construed to accomplish that purpose.”  
(Barnes v. Wilson (1974) 40 Cal.App.3d 199, 203.)   

 
Thus, the phrase “ignorant of the name” under CCP § 474 has not been interpreted 

literally.  The plaintiff is considered ignorant of the name of the defendant both when she did not 
know the name at all and when she “knew the identity of the person but was ignorant of facts 
giving [her] a cause of action against the person . . . or knew the name and all the facts but was 
unaware that the law gave [her] a cause of action against the fictitiously named defendant and 
discovered that right by reason of decisions rendered after commencement of the action.”  
(Barnes v. Wilson, supra, 40 Cal.App.3d 199, 205.)  While a plaintiff must exercise reasonable 
diligence under CCP § 340.5 in discovering her cause of action and filing her lawsuit, she need 
not exercise reasonable diligence thereafter in learning the true identities of her Doe 
defendants.  No reasonable diligence standard is applied to section 474.  The only requirement 
is that the ignorance of the identity of the defendant be real, not feigned.  (Munoz v. Purdy 
(1979) 91 Cal.App.3d 942, 947; Dover v. Sadowinski (1983) 147 Cal.App.3d 113, 116.)  “A 
plaintiff must actually be ignorant of the facts giving him a cause of action against a defendant. 
‘Ignorance of the facts is the critical issue, and whether it be due to misinformation or negligence 
is not relevant.’”  (Munoz, supra, 91 Cal.App.3d at 947; GM Corp. v. Superior Court (1996) 48 
Cal. App. 4th 580, 587 (“the relevant inquiry is . . . what facts the plaintiff actually knew at the 
time the original complaint was filed”); see also Irving v. Carpentier (1886) 70 Cal. 23, 26 
(“Whether his ignorance is from misfortune or negligence, he is alike ignorant”).) 

 
Here, the Declaration of Mona Tashroudian states, “Plaintiff’s belief at the time . . . that 

Santa Cruz County Behavioral Health Center was the properly named entity was based upon 
research and information obtained from the Crisis Stabilization Program’s website.  Plaintiff was 
also under the impression . . . that the Santa Cruz County Behavioral Health Center owned and 
operated an entity known as the ‘Telecare Santa Cruz Crisis Stabilization Program,’ to whom . . 
. Plaintiff served a [CCP § 364 Notice].”  (Ex. O to Vitacolonna Decl., ¶ 5.) 

 
The court does not find that this Declaration is untruthful.  The other facts in the record 
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are consistent with it.  The medical records of the Crisis Stabilization Unit are confusing.  The 
very first page of those records, a Client Fact Sheet, has the words “Santa Cruz County” at the 
top.  (Ex. A to Vitacolonna Decl., p. 1.)   The title on the third page of the records is “Santa Cruz 
County Mental Health & Substance Abuse Services” and what may be a County logo.  

 
The Consent for Mental Health Services form says at the top, “Santa Cruz County 

Mental Health & Substance Abuse Services,” and it again shows what appears to be the 
County’s logo.  The form starts with the words, “I am requesting services for myself or on behalf 
of Susan Freeman from Santa Cruz County Mental Health.”  (Id., at p. 15.)  No record has been 
produced stating that plaintiff was requesting or consenting to mental health services from 
Telecare.    

 
While various other pages in the records, such as the progress notes, bear the notation 

“Telecare Santa Cruz CSP” (Id. at p. 5) or “Telecare Santa Cruz Stabilization Program” (Id., at p. 
7), Telecare Santa Cruz CSP is neither a legal entity nor an unambiguous indication that 
Telecare Corporation rather than the County operated the facility.  As the Tashroudian 
Declaration states, plaintiff’s attorney was “under the impression . . . that the Santa Cruz County 
Behavioral Health Center owned and operated an entity known as the ‘Telecare Santa Cruz 
Crisis Stabilization Program.’”  Whether this impression was the result of misinformation or 
negligence is not relevant.  (Munoz, supra.)  All that defendant has shown with such evidence is 
that plaintiff could have discovered Telecare Corporation’s true name before she filed suit, not 
that she did discover it. 

 
Defendant points to various other inconsistencies in the record, but again, these do not 

conclusively prove plaintiff was not ignorant of Telecare Corporation’s name within the meaning 
of CCP § 474.  Defendant points to a fax header line on records it produced pursuant to a 
prelawsuit request by plaintiff’s initial attorneys, which reads “Telecare Santa Cruz PHF.”  (See 
Ex. E to Vitacolonna Decl.)  However, the fax header does not read “Telecare Corporation” or 
even “Telecare Santa Cruz Crisis Stabilization Program.”  It only establishes that the entity that 
produces records may not have the same name as the entity that generated them.  Plaintiff’s 
request for those records was directed to “Santa Cruz County Crisis Stabilization Program.”  
Further, defendant’s employee Dominic Sandoval signed a Declaration as Custodian of Records 
of “Santa Cruz County Crisis Stabilization Program.”  He did not write in anything on the 
Declaration to show that he was acting as the employee, or producing the records, of Telecare 
Corporation.   

 
That plaintiff still believed the Crisis Stabilization Unit was affiliated with the County is 

shown by the fact that plaintiff presented a government claim to the County on December 10, 
2014.  That the County informed plaintiff two days later that the facility was actually run by 
Telecare Corporation does not mean that plaintiff was not ignorant of defendant’s name within 
the meaning of section 474 as of that date.   Defendant has not cited a case that requires a 
plaintiff to take the word of an adverse party who has an interest in denying liability when 
deciding whom to sue.  Innocently or otherwise, government entities have been known on 
occasion to give inaccurate information.  (See e.g., Fredrichsen v. Lakewood (1971) 6 Cal.3d 
353, 355-356 (plaintiff who had tripped and fallen over defective sidewalk alleged that City 
erroneously advised her that a private party had responsibility for maintenance of the sidewalk.)  
If it were the County making this motion in Telecare’s place, they might equally argue that 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/12/18 

 
 

- 6 - 

plaintiff must have known the County rather than Telecare operated the facility because plaintiff 
signed the County’s consent form, even though her records also contain the word “Telecare” as 
part of an extended name for the unit that provided her care.   Again, the question is whether 
plaintiff’s ignorance was real, not feigned, not whether her ignorance was reasonable or might 
have been dispelled with minimal effort. 

 
This is not a case like Scherer v. Mark (1976) 64 Cal.App.3d 834, 840, where the trial 

court apparently concluded that plaintiff made a strategic choice initially not to name her 
personal physician , whose name and relationship to her injuries she always knew, and then 
tried to use section 474 to cover her tardy change of heart.  (Ibid. (“The conclusion from these 
facts is that in her original complaint plaintiff intentionally omitted to name Dr. Mark as a 
defendant whether by his true name or fictitiously as a Doe”).)   At all points, it is clear here that 
plaintiff intended to sue the party who had legal responsibility for the facility that transferred her 
to John Muir on June 23, 2014.   Nor is it a case like Dover v. Sadowinski (1983) 147 
Cal.App.3d 113, where the facts were that Dr. Sadowinski, the attending physician during a 23-
day hospitalization, had spoken with plaintiff on a number of occasions and plaintiff’s attorney 
admitted, “"We knew he was involved, but we had no idea, Your Honor, how deeply as a 
negligent individual, he was involved.” 

 
The Tashroudian Declaration also explains away the possible discrepancy in the fact 

that the CCP § 364 notice does not contain the word “County” at all.  The Declaration states that 
counsel thought the County ran the program named in the notice, “Telecare Santa Cruz Crisis 
Stabilization Program.”  This is consistent with the complaint that counsel actually filed, which 
named the County. 

 
Other attorneys might have listed as defendants all names that appeared in the records:  

Santa Cruz County; Santa Cruz County Mental Health & Substance Abuse Services; Santa 
Cruz County Mental Health; Telecare Santa Cruz CSP; Telecare Santa Cruz Crisis Stabilization 
Program; Telecare Santa Cruz Crisis Stabilization Unit; Telecare Santa Cruz Stabilization 
Program; Telecare Santa Cruz PHF.  Again, however, the question is not what other attorneys 
would have done, or of reasonable care, but of what plaintiff and her attorneys knew.  Section 
474’s specific purpose is to save otherwise untimely claims, and the cases construing it speak of 
the disadvantages of forcing plaintiffs to be over-inclusive when naming defendants.  (Munoz, 
supra, 91 Cal.App.3d at 947 (“interjection of a discovery standard into section 474 would lead to 
the harmful   practice in all litigation of requiring that all persons who might conceivably have 
some connection with the lawsuit be specifically named in order to avoid the sanctions of the 
failure to comply with the inquiry requirements of section 474”).) 
 

2. Negligence. 
 

 In ruling on a motion for summary judgment the court liberally construes the 
declarations of the plaintiff's experts and resolve any doubts as to the propriety of granting the 
motion in favor of the plaintiff.  (Powell v. Kleinman (2007) 151 Cal.App.4th 112, 125-126; 
Hanson v. Grode (1999) 76 Cal.App.4th 601, 606.) 
 

A triable issue exists whether defendant was negligent.  A reasonable trier of fact could 
conclude that Palo Alto Medical Foundation faxed the records and therefore that Telecare 
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received them and should have sent them with plaintiff to John Muir.  Telecare admits it sent no 
such records with plaintiff.  (Disputed Material Fact (“DMF”) Nos. 81, 87, 88; Pltf’s Ex. 10, p. 
151.) 
 

3. Causation. 
 
A triable issue exists regarding causation as well.  A factual issue exists whether 

Telecare received any records regarding plaintiff faxed from Palo Alto Medical Foundation.  
Further, if the trier of fact finds that Telecare did receive those records and should have sent 
them to John Muir with plaintiff, it could also reasonably conclude that John Muir would not have 
given plaintiff Lisinopril and she would not have suffered her injuries.   

 
Rulings on Evidentiary Objections 
 
Telecare’s Objections submitted 4/1/18 
 
1 – Overruled. 
2 – Overruled. 
3 – Overruled. 
4 – Sustained (relevance). 
 
Request for Judicial Notice filed 1/9/18 
 
The court takes judicial notice of the existence and contents of the exhibits attached to 

this unopposed request. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01683 
CASE NAME: FREEMAN VS. PALO ALTO MEDICAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC16-01108 
CASE NAME: KANG VS. ROBERTSON 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY DEREK KENDALL ROBERTSON 
* TENTATIVE RULING: * 
 
 

Defendant Derek Kendall Robertson’s Motion for Leave to File Cross-Complaint is 
granted.   

 Where the proposed cross-complaint arises out of the same transaction as plaintiff's 
claim, leave to file must be granted as long as defendant is acting in good faith. [CCP § 426.50.]  
CCP § 426.50 provides:  

A party who fails to plead a cause of action subject to the requirements of this 

article, whether through oversight, inadvertence, mistake, neglect, or other 

cause, may apply to the court for leave to amend his pleading, or to file a cross-

complaint, to assert such cause at any time during the course of the action. The 

court, after notice to the adverse party, shall grant, upon such terms as may be 

just to the parties, leave to amend the pleading, or to file the cross-complaint, to 

assert such cause if the party who failed to plead the cause acted in good faith. 

This subdivision shall be liberally construed to avoid forfeiture of causes of 

action. 

 Here, Defendant seeks to bring a claim against Plaintiff Hui Chun Kang for indemnity, 
contribution, and comparative relief.   Defendant alleges Kang’s negligence in not securing the 
minor children with safety belts contributed to their injuries.  Defendant also alleges Kang’s was 
driving negligently in that she failed to see his vehicle in sufficient time to avoid the accident, 
which contributed to all of her passengers’ injuries.  Defendant’s claims against Plaintiff arise out 
of the same incident as the complaint, thus it is a compulsory cross-complaint. A claim is 
considered a compulsory cross-complaint if the related cause of action existed at the time 
defendant served his answer to the complaint.   

 Leave of court will be required when defendant seeks to cross-complaint against 
plaintiff after having previously filed an answer. There is split of authority on whether the court 
has any discretion to refuse leave to file a compulsory cross-complaint, but the law strongly 
favors granting leave.  One view is the “good faith” requirement in CCP § 426.50 gives the court 
a “modicum of discretion.” (See Sidney v. Sup.Ct. (Kinoshita) (1988) 198 Cal.App.3d 710, 718.)    

 The other view is that courts have no discretion to deny, absent findings of bad faith 
based on substantial evidence.  According to the court in Silver Orgs. v. Frank (1990) 217 
Cal.App.3d 94, “The legislative mandate is clear. A policy of liberal construction of section 
426.50 to avoid forfeiture of causes of action is imposed on the trial court. A motion to file a 
cross-complaint at any time during the course of the action must be granted unless bad faith of 
the moving party is demonstrated where forfeiture would otherwise result.”  (Silver Orgs. v. 
Frank (1990) 217 Cal.App.3d 94, 98-99.) Even on the “eve of trial,” leave to file compulsory is 
mandatory absent bad faith.   
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  “Bad faith” is defined as:  
 

[G]enerally implying or involving actual or constructive fraud, or a design to 
mislead or deceive another, or a neglect or refusal to fulfill some duty or some 
contractual obligation, not prompted by an honest mistake . . ., but by some 
interested or sinister motive[,] . . . not simply bad judgment or negligence, but 
rather . . . the conscious doing of a wrong because of dishonest purpose or moral 
obliquity; . . . it contemplates a state of mind affirmatively operating with furtive 
design or ill will. [Citation.]' [Citations.]"   
 

(Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 100.) 

 Here, there is no substantial evidence of bad faith.  Defendant acted in good faith is 
seeking leave to assert the related cause of action, according to Counsel’s Declaration in 
support of the motion.  The motion is therefore granted pursuant to CCP § 426.50. 

  

 6.  TIME:  9:00   CASE#: MSC16-02288 
CASE NAME: MEDRANO VS. HENNER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY HENNER TANK LINES, INC., CLIFFORD LAMAR SMITH 
* TENTATIVE RULING: * 
 
Granted for the reasons set forth in the moving papers.  No opposition. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00158 
CASE NAME: MORRELL VS. SUNNYVALE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY KENNETH ARNOLD MORRELL, KAREN ELAINE MORRELL 
* TENTATIVE RULING: * 
 

Plaintiffs Karen and Kenneth Morrell’s motion for leave to file a first amended complaint 

is granted. Plaintiffs shall file and serve their amended complaint by April 13, 2018.  

Appearances are required to discuss case logistics in light of the Court’s ruling on 

Plaintiffs’ motion. If either party wishes to contest the granting of Plaintiffs’ motion then that party 

should follow the normal rules for contesting a tentative ruling.  

Although not raised by the parties, the Court notes that the moving party on this motion 

failed to comply with all the requirements in California Rules of Court, Rule 3.1324. The parties 

should comply with this rule, as well as all Rules of Court, at all times.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) However, leave to amend can be denied where there is “ 
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‘inexcusable delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, 

Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there 

is unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) 

The Court finds that the plaintiffs unreasonably delayed in filing this motion. Although 

Plaintiffs’ attorney learned of several new facts in January 2018, the attorney fails to explain why 

she was unaware of the breach of contract cause of action when she filed this complaint.  

Having found that the Plaintiffs unreasonably delayed, the question now is whether 

Defendants would be prejudiced by the filing of the proposed amended complaint. Magpali 

discussed the kind of prejudice that exists when adding a new claim to a lawsuit on the eve of 

trial. In Magpali, the court found that when preparing to defend certain claims the defendant had 

“not discovered or deposed many of the witnesses who would support the new allegations,” or 

marshalled certain evidence in opposition of the new allegations. (Magpali, supra, 48 

Cal.App.4th 471, 486-487.) Magpali went on to state that “[w]here the trial date is set, the jury is 

about to be impaneled, counsel, the parties, the trial court, and the witnesses have blocked the 

time, and the only way to avoid prejudice to the opposing party is to continue the trial date to 

allow further discovery, refusal of leave to amend cannot be an abuse of discretion.” (Id. at p. 

488.)  

Defendants argue that the trial date will need to be continued and that Defendants will 

need to conduct additional discovery. Plaintiffs counter that Defendants have already 

propounded some discovery on the breach of contract cause of action and that Defendants 

were aware that Plaintiffs wanted to amend their complaint in January 2018.  

The Court concludes that Defendants will not be prejudiced by the amended complaint 

and therefore, the Court grants Plaintiffs’ motion for leave to file their amended complaint. 

Since Plaintiffs will be adding a new cause of action approximately two months before 
trial, the Court is inclined to either continue trial date or maintain the trial date but allow for some 
discovery related to the new cause of action after the current discovery cutoff date. The parties 
should appear and be ready to discuss whether trial should be continued and if not, what 
changes (if any) are needed to discovery and motion practice. 
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 8.  TIME:  9:00   CASE#: MSC17-00978 
CASE NAME: COCOCO VS. AZARIAH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ESPINOSA 
FILED BY GAGNE-MULFORD ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
Hearing on demurrer continued, upon the court’s own motion, to April 19, 2018, 9:00 a.m., Dept. 
33.   
 
A tentative ruling will issue on the demurrer the day before the hearing. The court notes that a 
CMC is scheduled for April 20th. If the tentative ruling is contested, the parties may conduct the 
CMC immediately following the hearing on the demurrer.  If the tentative ruling is not contested, 
the CMC will remain as scheduled. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-01363 
CASE NAME: YUDOWITZ VS. LEE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY KIM WAI LEE, WONG HILDA LEE 
* TENTATIVE RULING: * 
 
 Defendants Kim Wai Lee and Hilda Wong Lee’s motion for judgment on the pleadings is 
granted with leave to amend.  As to the first cause of action for breach of contract, the 
Complaint does not attach the Real Estate Purchase Agreement or otherwise set out its relevant 
terms.  The Complaint also does not identify the term of terms of that Agreement which were 
breached by Defendants. As for the second and third causes of action for fraud and negligent 
misrepresentation, the Complaint lacks the required particularity required for pleading fraud.  
See Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73; Nagy v. Nagy (1989) 210 Cal.App.3d 
1262.    
 
 Plaintiff is ordered to file a First Amended Complaint by April 30, 2018.   
 

  

10.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS. JP MORGAN 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
 Defendant’s motion to expunge lis pendens is granted.  Defendant’s request for attorney 
fees in the sum of $7,434 is also granted.  The basis for these rulings is as follows. 
 
 Real Property Claim.  The only causes of action in the First Amended Complaint that 
attempt to state a real property claim are the Eighth Cause of Action, which seeks to set aside 
the trustee’s sale, and the Ninth Cause of Action, for quiet title.  These causes of action lack 
merit because plaintiff has failed to allege a tender of the sums due under the subject note and 
deed of trust, and has failed to allege facts showing a valid exception to the rule requiring 
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tender.  (See, Nguyen v. Calhoun (2003) 105 Cal.App.4th 428, 439 [the tender rule is strictly 
applied].)  Accordingly, the motion to expunge is granted based on plaintiff’s failure to state a 
valid real property claim.  (Code Civ. Proc., § 405.4 and § 405.31.) 
 
 Probable Validity.  Even if plaintiff had stated a valid real property claim, plaintiff also 
had the burden of coming forward with evidence proving the probable validity of that claim by 
a preponderance of the evidence.  (Code Civ. Proc., § 405.3, § 405.30 [“[t]he claimant shall 
have the burden of proof”], and § 405.32.)  Plaintiff has not met this burden.  Plaintiff filed no 
opposition declarations, but instead relies entirely on the legal conclusions set forth in her First 
Amended Complaint.  Assuming for purposes of argument that it was permissible for plaintiff to 
rely on legal conclusions in a verified complaint, the Court still finds defendant’s detailed 
opposition evidence to be far more persuasive.  (See, Evid. Code, § 412; Ellis v. Toshiba 
America Information Systems, Inc. (2013) 218 Cal.App.4th 853, 885-886.) 
 
 Attorney Fees.  The Court has awarded attorney fees because plaintiff did not act 
with substantial justification, and there are no other circumstances that would make the 
imposition of attorney’s fees unjust.  (Code Civ. Proc., § 405.38.)  The dollar amount that 
defendant requests is reasonable, given the level of detail that was required to recount the many 
contacts between plaintiff and defendant, and to definitively refute the nebulous allegations of 
the First Amended Complaint. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS. JP MORGAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSC17-02518 
CASE NAME: LAX VS. BANK OF NEW YORK 
SPECIALLY SET HEARING ON: OSC RE: PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Plaintiffs’ request for a preliminary injunction is denied, on three fully 
independent grounds.  The temporary restraining order, issued on December 28, 2017, 
is hereby dissolved. 
 
 The Court notes that it has chosen to consider plaintiffs’ request on the merits, 
even though none of plaintiffs’ numerous exhibits was tabbed.  (See, Cal. Rules of Court, 
rule 3.1110, subd. (f); Local 3.42, subd. (3).)  Plaintiffs’ attorneys, who practice in the law firm 
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JT Legal Group, APC, are hereby admonished that future failures to tab exhibits in this 
or other cases may result in an award of monetary sanctions, the disregard of non-conforming 
documents, or both. 
 
 1.  Irreparable Harm.  In February 2018, defendants voluntarily rescinded both the 
notice of default and the notice of trustee’s sale.  (RJN, Exh. 7.)  Plaintiffs have had several 
months since filing their Complaint to negotiate a loan modification, if that is their true intent, 
and plaintiffs are now guaranteed several more months before a trustee’s sale could take place.  
Accordingly, plaintiffs have failed to show a threat of “irreparable injury.”  (Code Civ. Proc., 
§ 526, subd. (a).  See, Intel Corp. v. Hamidi (2003) 30 Cal.4th 1342, 1352.  See also, Korean 
Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084 
[“[a]n injunction cannot issue in a vacuum based on the proponents' fears about something that 
may happen in the future”].) 
 
 2.  Necessary Parties.  The original borrowers are both deceased, and as is addressed 
in defendants’ opposition papers, plaintiffs have not joined two necessary parties associated 
with the borrowers’ living trust: one of the trust beneficiaries, and the designated successor 
trustee.  Plaintiffs have not filed reply papers showing that they can and will correct this 
fundamental defect, and so have not shown any likelihood of prevailing on the merits.  (See, 
Jessen v. Keystone Sav. & Loan Assn. (1983) 142 Cal.App.3d 454, 459 [there is no justification 
for delaying irreparable harm when such harm “is also inevitable”].) 
 
 3.  Balancing Test.  Even if plaintiffs had shown the threat of irreparable harm, and 
there were no issue concerning necessary parties, the Court would still deny plaintiffs’ motion.  
The Court finds defendants’ detailed opposition evidence far more compelling than plaintiffs’ 
perfunctory opening evidence.  Further, the Court has considered the following inequitable 
features of the status quo: the subject loan is past due from August 1, 2012, with arrearages of 
approximately $ 210,000, and defendants are compelled to pay property taxes and insurance on 
an ongoing basis.  (Trinkley Dec., ¶ 6.)  Yet plaintiffs, in their opening papers, blithely propose 
that a preliminary injunction be issued without even requiring an undertaking.  In sum, having 
weighed all of the evidence, and having considered both the likelihood that plaintiffs will prevail 
on the merits and the relative interim harm to the parties, the Court finds that the issuance of an 
injunction would not be appropriate.  (See, City of San Jose v. MediMarts, Inc. (2016) 1 
Cal.App.5th 842, 850.) 

 

  

13.  TIME:  9:00   CASE#: MSN18-0404 
CASE NAME: MATTER OF 99 FOUNTAINHEAD CT 
HEARING ON PETITION OF TRUSTEE TO DEPOSIT SURPLUS FUNDS 
FILED BY QUALITY LOAN SERVICE CORP. 
* TENTATIVE RULING: * 
 

Appear. 
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ADD-ONS 

14.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOE BOSMAN   
* TENTATIVE RULING: * 
 
Appear.  
 
The following is the tentative ruling of the court.  
 
Present Motion 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant, Joe Bosman (“Defendant”). 
The Court notes that Defendant did not file an accompanying Notice of the Demurrer, and that 
the Demurrer did not cite any relevant Code of Civil Procedure section upon which Defendant 
grounds the Demurrer. The Demurrer is opposed (filed as an “Answer” to Defendant’s 
Demurrer) by plaintiffs, in pro per, Greg and Ramona Mayon (collectively “Plaintiffs”). Defendant 
replied. For the reasons stated below, Defendant’s Demurrer is overruled. Defendant shall file 
an answer on or before April 27, 2018. 
 
Brief Factual and Procedural Background 
 
Defendant is the landlord and owner of the mobilehome park where Plaintiffs reside. Generally, 
Plaintiffs complain that the mobilehome park contains contaminated soil that has caused 
Plaintiffs illness and emotional distress, and that Defendant’s failure to obtain legally required 
permits for the premises has also injured Plaintiffs. On January 26, 2018 Plaintiffs commenced 
the instant action and filed their Complaint alleging the following causes of action: Breach of 
Contract (Warranty of Habitability), Constructive Fraud, Elder Abuse (Financial), Unfair Business 
Practices, Intentional Infliction of Emotional Distress, and Violation of the 14th and 4th 
Amendments Equal Protection/Fair Housing. Defendant filed the Demurrer on March 2, 2018. 
Chiefly, the Demurrer argues that “there is no actual controversy between the parties.” 
(Demurrer at p. 1:11-12; Reply at p. 1:20-28.) Defendant insists that the case is not ripe for 
adjudication and that ‘[P]laintiffs are merely seeking an advisory opinion as to whether they 
would be entitled to relocation benefits...’ (Reply at p. 2:8-9 citing the Demurrer at p. 6:20-25.) 
Because this contention raises the preliminary issue of ripeness and justiciability, the Court 
begins its analysis here. 
 
Ripeness  
 
A branch of the doctrine of justiciability requires ripeness and prevents courts from issuing 
purely advisory opinions. (California Alliance for Utility etc. Education v. City of San Diego 
(1997) 56 Cal.App.4th 1024, 1029; citations omitted.) In the case at bar, Plaintiffs’ Complaint 
(including its attached exhibits) is replete with allegations implicating direct, actual injuries to 
Plaintiffs by Defendant. 
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For example, Plaintiffs’ letter attached as “Exhibit K” to Plaintiffs’ Complaint contains strongly 
worded allegations of injuries incurred as a result of toxic and poisonous contaminated soil at 
Defendant’s park. Furthermore, Plaintiffs’ Complaint alleges that Defendant’s material omission 
of failure to comply with regulations and obtain required permits for the mobilehome park forces 
Plaintiffs into the category of “unlawful occupancy” and has caused injury to Plaintiffs by 
precluding them from accessing federal benefits under the Uniform Relocation Act 
(URA). (Complaint at p. 2:14-27.) Plaintiffs’ alleged injuries are not merely conjectural or 
hypothetical. Because the Complaint’s factual allegations relate to actual, concrete injuries to 
Plaintiffs and their case is ripe for adjudication, the Demurrer is overruled insofar as it is based 
on justiciability.  
 
Next, the Court examines the sufficiency of the factual allegations to defeat the Demurrer upon 
the claim that there are insufficient facts alleged to state a cause of action. 
 
Failure to State a Cause of Action 
 
Defendant does not ground the Demurrer on any cited section of the Code of Civil Procedure. 
Instead, Defendant asserts that “[P]laintiffs have cobbled together” materials that bear “little 
relationship to a legal complaint.” (Demurrer at p. 1:3-4.) Defendant later states that “plaintiffs’ 
complaint literally fails to state a cause of action.” (Id. at p. 1:11-12; p. 6:3-4.) 
The Court finds this kind of rhetoric inadequate to support a demurrer. Merely making the bald 
assertion that the Complaint “fails to state facts sufficient to constitute a cause of action” is not 
acceptable.  (See generally, Cal. Rules of Court, rule 3.1113, subds. (a) and (b).) Accordingly, 
the Court declines to rule on the question of whether each of plaintiffs’ individual causes of 
action is legally sufficient. However, this ruling shall not prevent defendants from raising the 
legal sufficiency of individual causes of action in a motion for judgment on the pleadings, in a 
motion for summary adjudication, or at trial.  
 
 
REQUEST FOR JUDICIAL NOTICE 
 
Item 1: Request for Judicial Notice is denied. 
Item 2: Request for Judicial Notice is granted as to the existence of the document, but not the 
truth of the facts asserted therein. 
Item 3: Request for Judicial Notice is granted as to the existence of the document, but not the 
truth of the facts asserted therein. 
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14.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
CASE MANAGEMENT CONFERENCE  
* TENTATIVE RULING: * 
 
 
Appear.  

 

 


